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The contentious issue of affirmative action finds itself in rough waters once 

again with the Supreme Court of the United States remanding a case 

involving race-conscious admissions to the lower court “because the Court 

of Appeals did not apply the correct standard of strict scrutiny.” While 

the US courts attempt to evolve scrutiny standards to affirmative action 

initiatives; the Indian sentiment on affirmative action remains strictly 

populist since its inception as a policy for remedying opportunity deficits 

among the poorly defined under privileged classes. It serves as an 

interesting study to compare the American approach on positive 

discrimination, vis-à-vis, the Indian approach which shows a stark 

difference in its rigidity, absence of a well-defined policy, judicial analysis, 

etc.  

This article examines the strict scrutiny test and its narrow tailoring 

component, as it reviews the evolution of American jurisprudence and 

argues that a moderate contextualist approach best serves to balance the 

interests of the preferred and non-preferred groups, while adhering to the 

constitutional definition of equality. The chief legal proposition put forth 

is that race/caste-conscious ends can and must be achieved through 

policies that are primarily race/caste-neutral or those that veer towards 

neutrality as reviewed under the strict scrutiny test. It is proposed that a 

less formalistic approach, which steers clear of being an “either-or” policy 

and focuses on an individualised review combined with a narrow tailoring 

requirement unique to the situation would assure a more faithful adoption 

of the strict scrutiny test to satisfy constitutional standards. Further, it 

proposes that the strict scrutiny test must be applied to the Indian context 
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and puts forth a new model for determining classes that require 

affirmative action in the Indian context of socio-economic realities. 
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I. INTRODUCTION 

The oft-disputed and contentious issue of affirmative action vis-à-vis the 

Equal Protection Clause1 finds itself in rough waters once again with the Supreme 

Court of the United States (SCOTUS) remanding a major case involving race-

conscious admissions at the University of Texas in Fisher v. Texas to the lower court 

“because the Court of Appeals did not apply the correct standard of strict scrutiny, 

                                                           
1 U.S. Const. amend. XIV, §1 (All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection of the laws). 

http://topics.nytimes.com/top/reference/timestopics/organizations/u/university_of_texas/index.html?inline=nyt-org
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its decision affirming the District Court’s grant of summary judgment to the 

University was incorrect.”2 With the spotlight back on affirmative action years 

after it had faded from public and political discourse, an analysis of the 

jurisprudence that has evolved will shed light on the correct standard of strict 

scrutiny necessary to settle the question- to what extent do race-conscious policies, 

in so far as they serve compelling state interest, fall foul of the Equal Protection 

Clause? 

The Indian sentiment on affirmative action, on the other hand, remains 

strictly populist since its inception as a policy for remedying opportunity deficits 

among the poorly defined under privileged classes. With no intelligent debate on 

either the criteria or delimitation of the classes that require positive discrimination, 

the policy of compensatory discrimination has become propagandist in the 

political sphere aimed at securing votes on casteist fault-lines.3  

As the SCOTUS seeks to find a middle ground between individual rights 

and furtherance of group interests, it serves as an interesting study to compare the 

American approach on positive discrimination vis-à-vis the Indian approach. This 

shows a stark difference in its rigidity, absence of a well-defined policy, judicial 

analysis and heavy reliance on the historical context as justification for subverting 

the right to equality. Thus, the vastly distinct interpretations and application of 

affirmative action in democratic countries guaranteeing nearly identical rights to 

equality creates a fertile ground to objectively review race/caste-conscious policies. 

This article develops an approach that fits the constitutional subtext on equality in 

both countries while assuring the right to equality retains its sanctity. 

This article examines the strict scrutiny test and its narrow tailoring 

component, in particular; as it reviews the evolution of American jurisprudence 

and argues that a moderate contextualist approach best serves to balance the 

interests of both, the preferred and the non-preferred groups, while adhering to 

the constitutional definition of equality. Further, it proposes that the strict scrutiny 

test must be applied to the Indian context and puts forth a new model for 

determining classes that require affirmative action in the Indian context of socio-

economic realities while ensuring adherence to constitutional standards of 

permissible classification.  

The article is divided into five parts. Part II outlines the chief legal 

proposition of the article. Part III provides an in-depth analysis of the 

jurisprudence on narrow tailoring through the swing voters of the SCOTUS who 

have largely evolved it. It traces the metamorphosis of the strict scrutiny test 

applied in the United States of America (US) and consequential development of 

the narrow tailoring component from the first ever look by SCOTUS at 

affirmative action in Bakke to its culmination in Grutter and Gratz. Part IV argues 

                                                           
2 Abigail Noel Fisher v. University of Texas at Austin, et al., 570 U. S. ____ (2013). 
3 See Part V. 
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that the strict scrutiny test and its narrow tailoring component can and ought to be 

applied in the Indian context. Part V undertakes an analysis of the existing Indian 

policy on reservations with respect to educational institutions and argues why it is 

glaringly unconstitutional and therefore must be overhauled. Part VI advocates the 

application of a largely caste-neutral model narrowly tailored to conform to the 

contextualist approach to be applied in India to achieve the benefits of affirmative 

action. 

 

II. CHIEF LEGAL PROPOSITION 

The chief legal proposition put forth in this article is that race/caste-

conscious ends can and must be achieved through policies that are primarily 

race/caste-neutral or those that veer towards neutrality as reviewed under the strict 

scrutiny test. It is proposed that a less formalistic approach, which steers clear of 

being an “either-or” policy and focuses on an individualised review combined with 

a narrow tailoring requirement unique to the situation would assure a more faithful 

adoption of the strict scrutiny test to satisfy Indian constitutional standards. 

 

III. FROM BAKKE TO PARENTS INVOLVED: THE EVOLUTION 

AND ANALYSIS OF THE NARROW TAILORING DOCTRINE 

DEVELOPED BY THE SCOTUS 

Affirmative action, since its inception, has been a contentious 

constitutional issue not just with the SCOTUS but also in the public sphere often 

leading to a strict polarisation; most often on moralist grounds. While such debates 

are beyond the scope of this article, this Part traces the evolution of the strict 

scrutiny doctrine – a controversial and oft desecrated test used to examine the 

constitutionality of affirmative action programmes in the US. Although criticised 

for being “strict in theory, fatal in fact”4 on account of its colour-blind approach,5 

it has slowly evolved into a means-ends test largely due to the efforts of the swing 

voters- Justice Powell, Justice O’Connor and Justice Kennedy.  

Strict scrutiny as a test was crystallised to its current accepted form in 

McLaughlin v. Florida6 where the SCOTUS stated that all racial classifications are 

“constitutionally suspect”, and should be subjected to “the most rigid scrutiny.” 

The Court went onto hold that “strict scrutiny is designed to provide a framework 

for carefully examining the importance and the sincerity of the reasons advanced 

by the governmental decision maker for the use of race in [a] particular context.”7 

                                                           
4 Gerald Gunther, In Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal 
Protection, 86 HARVARD LAW REVIEW 1 (1972). 
5 In the past, this “means” test has been virtually impossible to satisfy. Only two of this Court's 
modern cases have held the use of racial classifications to be constitutional. See Korematsu v. 
United States, 323 U.S. 214 (1944); Hirabayshi v. United States, 320 U.S. 81 (1943).  
6 McLaughlin v. Florida, 379 U.S. 184 (1964). 
7 Fisher v. Texas, 631 F.3d 213. 



Spring, 2014] One Size Doesn’t Fit All 76 
 

 

Thus, two conditions have to be satisfied for an affirmative action programme to 

be constitutional: First, the ends of such a programme must be compelling state 

interest, and second, the means used must be precise, being neither “over-inclusive 

or over-exclusive”8 so as to not fall afoul of the Equal Protection Clause. 

While the law is fairly settled on the ends, viz., racial diversity and 

remedying past discrimination,9 the means, i.e., the narrow tailoring prong has 

remained wavering and unclear in its concept, scope and application. Narrow 

tailoring, a component of strict scrutiny, requires any use of racial classifications to 

so closely fit a compelling goal as to remove the possibility that the motive for the 

classification was illegitimate racial stereotyping.10 

This Part of the article follows the development of narrow tailoring as a 

component of strict scrutiny from Powell, J to Kennedy, J, whilst exhorting the 

most practicable approach that must be taken while deciding Fisher v. Texas. 

 

A. JUSTICE POWELL 

The SCOTUS’s first brush with affirmative action in admissions to higher 

educational institutions came in Regents of the University of California v. Bakke11 in 

1978. Justice Powell provided the swing vote for invalidating the admission policy 

followed by University of California, Davis Medical School, of setting aside a 

specified number of seats for medical students12 on grounds that it violated the 

Equal Protection Clause. The reasoning of Powell, J in his standalone opinion 

                                                           
8 City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) [“Croson”] (holding a set aside benefiting 
individuals from several racial groups from all over the country not narrowly tailored to remedying 
past discrimination against African Americans in Richmond because, inter alia, the beneficiary 
group was over-inclusive); Wygant v. Jackson Bd. of Education, 476 U.S. 267 (1986) [“Wyant”] 
(plurality opinion) (criticizing a school board's layoff provision that targeted certain groups of 
minorities as “undifferentiated” and noting that the board did not justify its selection of the 
minority groups that the plan favored. Also a theoretical matter, one might also conclude that an 
under inclusive program is not narrowly tailored [to the remedial interest] if victims of 
discrimination are arbitrarily excluded from the affirmative action preferences); Ian Ayres, Narrow 
Tailoring, 43 UNIVERSITY OF CALIFORNIA, LOS ANGELES LAW REVIEW 1781 (1996); Richard 
Fallon, Strict Judicial Scrutiny, 54 UNIVERSITY OF CALIFORNIA, LOS ANGELES LAW REVIEW 1267 
(2007) (listing four inquiries: (1) “[n]ecessity of infringement on a triggering right,” (2) “under-
inclusiveness,” (3) “over-inclusiveness,” and (4) “proportionality”). 
9 Fullilove v. Klutznick, 448 U.S. 448 (1980) [“Fullilove”] (Powell, J, concurring opinion) (laying down 
the test for “ends” - “Because the distinction between permissible remedial action and 
impermissible racial preference rests on the existence of a constitutional or statutory violation, the 
legitimate interest in creating a race-conscious remedy is not compelling unless an appropriate 
governmental authority has found that such a violation has occurred. In other words, two 
requirements must be met. First, the governmental body that attempts to impose a race-conscious 
remedy must have the authority to act in response to identified discrimination); Cf. Hampton v. Mow 
Sun Wong, 426 U.S. 88 (1976) (Second, the governmental body must make findings that 
demonstrate the existence of illegal discrimination). 
10 Croson, (opinion of O’Connor, J.) 
11 Regents of the University of California v. Bakke, 438 U.S. 265 (1978) [“Bakke”]. 
12 Id., 272-76 (The University’s admission policy required that the school operate a dual system 
application process where 84 of the 100 slots where open to everyone, and the remaining 16 slots 
were eligible only to minority students). 
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resonated in several judgements thereafter, setting the ground for a contextualist, 

fact-based analysis of race conscious policies to ensure they were narrowly tailored 

to fit the compelling state interest for which they were formulated.  

Powell, J approved of Harvard’s admission programme whilst pitting it 

against that of the impugned Davis policy13 in so far as ‘race or ethnic background 

may be deemed a “plus” in a particular applicant's file, yet it does not insulate the 

individual from comparison with all other candidates for the available seats. The 

file of a particular black applicant may be examined for his potential contribution 

to diversity without the factor of race being decisive when compared to, for 

example, an applicant identified as Italian-American if the latter is thought to 

exhibit qualities more likely to promote beneficial educational pluralism. 

Thus, the Davis programme, in Justice Powell’s words, violated the 

Fourteenth Amendment because “it tells applicants who are not Negro, Asian, or Chicano 

that they are totally excluded from a specific percentage of the seats in an entering class.” 

Therefore, “when [the policy] touches upon an individual's race or ethnic 

background, he is entitled to a judicial determination that the burden he is asked to 

bear on that basis is precisely tailored to serve a compelling governmental 

interest.” The fatal flaw in the preferential program of the university was its 

disregard to individual rights as guaranteed by the Fourteenth 

Amendment.14 Powell, J, thus leaned towards policies which were facially race-

neutral, and where race was not the only determining factor. 

However, in a host of subsequent public employment cases15, Powell, J 

steadfastly maintained a fact-focussed approach16 determining the constitutionality 

of each policy by focussing more on the ends than the means as he had done in 

Bakke. 

 Although Justice Powell urged that the policy should be exactly tailored17 

to fit the goal, “no larger than that which is necessary to achieve compelling 

interest,”18 he did not apply the test strictly enough. He focussed more on ends 

                                                           
13 Bakke, (opinion of Powell, J.) (The experience of other university admissions programs, which 
take race into account in achieving the educational diversity valued by the First Amendment, 
demonstrates that the assignment of a fixed number of places to a minority group is not a 
necessary means toward that end). 
14 Bakke, (opinion of Powell, J.) 
15 Fullilove, supra note 9. 
16 Fullilove, (opinion of Powell, J.) (“My view that this set-aside is within the discretion of Congress 
does not imply that other methods are unavailable to Congress. Nor do I conclude that use of a 
set-aside always will be an appropriate remedy, or that the selection of a set-aside by any other 
governmental body would be constitutional); Bakke (The degree of specificity required in the 
findings of discrimination and the breadth of discretion in the choice of remedies may vary with 
the nature and authority of a governmental body). 
17 Fullilove, (opinion of Powell, J.) (…even if the government proffers a compelling interest to 
support reliance upon a suspect classification, the means selected must be narrowly drawn to fulfil 
the governmental purpose). 
18 Ian Ayres, Don’t Tell, Don’t Ask: Narrow Tailoring After Grutter and Gratz, 85 TEXAS LAW REVIEW 
517 (2006). 
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rather than means as evidenced by the application of his analysis of narrow 

tailoring in Fullilove.19 Set asides20 or quotas were adjudged constitutional because 

they served compelling government interest of remedying racial discrimination in 

the construction industry with a strong basis-in evidence21 of discrimination 

coupled with the recognition of the government’s duty22 to “ameliorate the effects 

of racial discrimination.”23 Powell, J also allowed for greater flexibility in testing 

the policy24 as it was a Congressional plan thereby laying the ground for the 

concept of due deference to Congress in testing affirmative action plans. Although 

the policy passed Powell’s narrow tailoring muster because it allowed for an 

exception to be made in cities where no discrimination had been seen, it was but a 

furtherance of the compelling interest test although mistakenly seen through the 

lens of narrow tailoring even when it did nothing to test the means. Further, the 

only ground on which the policy was struck down in Wygant25 was that it imposed 

an intrusive burden on the non-minority groups.26 Powell J did not require the 

policy to have the minimum necessary preference to satisfy the narrow tailoring 

test. What Wygant did do, however, was establish universal acceptance of the 

SCOTUS in applying strict scrutiny to affirmative action cases.27 

Powell thus, laid down broad standards to test whether 

policies/programmes were narrowly tailored — he tested each programme to 

                                                           
19 Fullilove, (opinion of Powell, J.) (…the set-aside is a reasonably necessary means of furthering the 
compelling governmental interest in redressing the discrimination that affects minority contractors. 
Any marginal unfairness to innocent nonminority contractors is not sufficiently significant -- or 
sufficiently identifiable -- to outweigh the governmental interest served by § 103(f)(2). When 
Congress acts to remedy identified discrimination, it may exercise discretion in choosing a remedy 
that is reasonably necessary to accomplish its purpose. Whatever the exact breadth of that 
discretion, I believe that it encompasses the selection of the set-aside in this case). 
20 The question in this case was whether Congress may enact the requirement in § 103(f)(2) of the 
Public Works Employment Act of 1977 (PWEA), that 10% of federal grants for local public work 
projects funded by the Act be set aside for minority business enterprises. 
21 As opposed to Bakke, where the petitioners could not prove any past discrimination which they 
wanted to remedy so as to justify the set-aside. 
22 Fullilove, (opinion of Powell, J.) (In reviewing the constitutionality of § 103(f)(2), we must decide 
(i) whether Congress is competent to make findings of unlawful discrimination; (ii) if so, whether 
sufficient findings have been made to establish that unlawful discrimination has affected adversely 
minority business enterprises, and (iii) whether the 10% set-aside is a permissible means for 
redressing identifiable past discrimination. None of these questions may be answered without 
explicit recognition that we are reviewing an Act of Congress). 
23 Fullilove, (opinion of Powell, J.) 
24 Id. (In my view, a court should uphold a reasonable congressional finding of discrimination. A 
more stringent standard of review would impinge upon Congress' ability to address problems of 
discrimination, see supra at 500-503; a standard requiring a court to "perceive a basis" is essentially 
meaningless in this context).  
25 Wygant, (plurality opinion).  
26 Id. 
27 Wygant, (O’Connor, J., concurring in part and concurring in the judgment) (now would require 
that: (1) the racial classification be justified by a “compelling governmental interest,” and (2) the 
means chosen by the State to effectuate its purpose be "narrowly tailored." Ante at 274. This 
standard reflects the belief, apparently held by all Members of this Court, that racial classifications 
of any sort must be subjected to "strict scrutiny," however defined). 
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ensure that it did the least harm to third parties,28 did not impose “undue burden 

on non-preferred groups”29 irrespective of whether it was “the least restrictive 

preference.”30 

 

B. JUSTICE O’CONNOR 

O’Connor, J interpreted the narrow tailoring component in a far stricter 

manner31 as opposed to Powell, J; requiring the least restrictive preference to be 

adopted to fall within the realms of the Equal Protection Clause. Croson32 was an 

important judgement in terms of jurisprudential development of narrow tailoring 

as O’Connor, J made her debut as the swing voter taking over from where Powell, 

J left off.  

Whilst following Powell’s analysis for determining “compelling interest”33 

on grounds of strong basis-in evidence;34 O’Connor devolved her own version of 

narrow tailoring. Although the 30% set-aside35 in Croson was struck down for 

showing no basis in evidence of racial discrimination in the construction industry; 

O’Connor made two important observations. While reiterating the importance of 

the existence of alternative remedies for testing the narrowness of a policy, she laid 

                                                           
28 United States v. Paradise, 480 U.S. 149 (1987) (Powell, J, concurring opinion) ((emphasis added) In 
determining whether an affirmative-action remedy is narrowly drawn to achieve its goal, I have 
thought that five factors may be relevant: (i) the efficacy of alternative remedies; (ii) the planned 
duration of the remedy; (iii) the relationship between the percentage of minority workers to be 
employed and the percentage of minority group members in the relevant population or work force; 
(iv) the availability of waiver provisions if the hiring plan could not be met; and (v) the effect of the 
remedy upon innocent third parties). 
29 Wygant, Powell, J (While hiring goals impose a diffuse burden, often foreclosing only one of 
several opportunities, layoffs impose the entire burden of achieving racial equality on particular 
individuals, often resulting in serious disruption of their lives. That burden is too intrusive. We 
therefore hold that, as a means of accomplishing purposes that otherwise may be legitimate, the 
Board's layoff plan is not sufficiently narrowly tailored). 
30 Fullilove, Powell, J (concurring opinion); Austin Independent School District v. United States, 429 
U.S. 990 (1976), Powell, J (this Court has not required remedial plans to be limited to the least 
restrictive means of implementation). 
31 Wygant, O’Connor, J (concurring opinion) (Applying a “narrower” or “stricter” approach to 
determining compelling interest. I agree with the plurality that a governmental agency's interest in 
remedying “societal” discrimination, that is, discrimination not traceable to its own actions, cannot 
be deemed sufficiently compelling to pass constitutional muster under strict scrutiny). 
32 City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989). 
33 Croson, (opinion of O’Connor, J.) (This Court reversed, with a plurality of four Justices reiterating 
the view expressed by Justice Powell in Bakke that “[s]ocietal discrimination, without more, is too 
amorphous a basis for imposing a racially classified remedy”); Austin, plurality opinion. 
34 Croson, (opinion of O’Connor, J.) (None of these “findings,” singly or together, provide the city 
of Richmond with a "strong basis in evidence for its conclusion that remedial action was 
necessary); Austin, plurality opinion. 
35 On April 11, 1983, the Richmond City Council adopted the Minority Business Utilization Plan 
that required prime contractors to whom the city awarded construction contracts to subcontract at 
least 30% of the dollar amount of the contract to one or more Minority Business Enterprises 
(MBE's).  
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emphasis specifically on race-neutral remedies.36 This is a stark departure from 

references made earlier to alternate remedies whether preferential or not in 

determining narrowness. Secondly, she blanketly adjudged rigid quotas/set-asides 

to be unconstitutional,37 calling it racial balancing which is prima facie prohibited. 

She also criticised the quota for being over-inclusive,38 laying down one more 

criterion to pass the narrow tailoring test. 

O’Connor put forth her own definition of strict scrutiny saying that the 

purpose of strict scrutiny is to smoke out illegitimate uses of race by assuring that 

the legislative body is pursuing a goal important enough to warrant use of a highly 

suspect tool. Further, taking a leaf from Bakke, O’Connor laid the foundation of 

her “individualised”39 approach to narrow tailoring with Croson, emphasising that 

race cannot be the only factor for preferential treatment.  

 

C. JUSTICE KENNEDY 

Kennedy, J adopted an even stricter approach40 in his concurring opinion 

in Croson, veering towards a rule-based approach vis-à-vis the standards approach 

laid down by Powell. He reiterated the emphasis on “race-neutrality”41 expecting 

“the strict scrutiny standard will operate in a manner generally consistent with the 

                                                           
36 Croson, (opinion of O’Connor, J.) (First, there does not appear to have been any consideration of 
the use of race-neutral means to increase minority business participation in city contracting. 
Paradise ("In determining whether race-conscious remedies are appropriate, we look to several 
factors, including the efficacy of alternative remedies). 
37 Croson, (opinion of O’Connor, J.) (second, the 30% quota cannot be said to be narrowly tailored 
to any goal, except perhaps outright racial balancing. It rests upon the "completely unrealistic" 
assumption that minorities will choose a particular trade in lockstep proportion to their 
representation in the local population). 
38 Croson, (opinion of O’Connor, J.) (The random inclusion of racial groups that, as a practical 
matter, may never have suffered from discrimination in the construction industry in Richmond 
suggests that perhaps the city's purpose was not in fact to remedy past discrimination. If a 30% set-
aside was "narrowly tailored" to compensate black contractors for past discrimination, one may 
legitimately ask why they are forced to share this "remedial relief" with an Aleut citizen who moves 
to Richmond tomorrow? The gross over inclusiveness of Richmond's racial preference strongly 
impugns the city’s claim of remedial motivation). 
39 The congressional scheme upheld in Fullilove allowed for a waiver of the set-aside provision 
where an MBE's higher price was not attributable to the effects of past discrimination. Based upon 
proper findings, such programs are less problematic from an equal protection standpoint, because 
they treat all candidates individually, rather than making the colour of an applicant’s skin the sole 
relevant consideration. Unlike the program upheld in Fullilove, the Richmond Plan’s waiver system 
focuses solely on the availability of MBE's; there is no inquiry into whether or not the particular 
MBE seeking a racial preference has suffered from the effects of past discrimination by the city or 
prime contractors. 
40 Croson, Kennedy, J (concurring opinion) (…a rule of automatic invalidity for racial preferences in 
almost every case would be a significant break with our precedents that require a case-by-case 
test….on the assumption that it will vindicate the principle of race neutrality found in the Equal 
Protection Clause, I accept the less absolute rule contained in JUSTICE O'CONNOR's opinion, a 
rule based on the proposition that any racial preference must face the most rigorous scrutiny by the 
courts). 
41 Croson, Kennedy, J (concurring opinion) (The moral imperative of racial neutrality is the driving 
force of the Equal Protection Clause). 
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imperative of race neutrality, because it forbids the use even of narrowly drawn 

racial classifications except as a last resort.”42 

Departing from the Congressional deference in Fullilove, Kennedy 

dissented from O’Connor’s opinion in part II of the judgment which traces the 

“case law upholding congressional power to grant preferences based on overt and 

explicit classification by race.”43 Kennedy sought to undo categorising while 

inspecting racial classifications, exhorting a universal test for any Fourteenth 

Amendment violation.44 

In a detailed opinion on narrow tailoring, Kennedy further shaped the test, 

giving it new dimensions and criteria. Laying down the applicability of the strict 

scrutiny doctrine, Kennedy stated, “mechanisms [that] are race conscious but do 

not lead to different treatment based on a classification that tells each student he 

or she is to be defined by race…it is unlikely any of them would demand strict 

scrutiny to be found permissible. Assigning to each student a personal designation 

according to a crude system of individual racial classifications is quite a different 

matter; and the legal analysis changes accordingly.” 

 

D. GRATZ
45 

AND GRUTTER
46 

Relying heavily on Powell’s opinion in Bakke, O’Connor held that rigid 

quotas are prima facie unconstitutional while a “plus” fits within the constitutional 

standards. Powell had reasoned that a plus ensures that race is not the only criteria, 

laying emphasis on an overall consideration of the individual’s profile while 

granting admission. O’Connor erred in so far as she considered every plus 

constitutional; further inquiry47 as to whether it translated into rigid criteria for 

admission48 was not entered into.49 Extreme deference was given to the law school 

                                                           
42 Croson, Kennedy, J (concurring opinion).  
43 Croson, Kennedy, J (concurring opinion); Bakke. 
44 Croson, Kennedy, J (concurring opinion in part) (The process by which a law that is an equal 
protection violation when enacted by a State becomes transformed to an equal protection 
guarantee when enacted by Congress poses a difficult proposition for me). 
45 Gratz v. Bollinger, 539 U.S. 244 (2003) [“Gratz”] was a United States Supreme 
Court case regarding the University of Michigan undergraduate affirmative 
action admissions policy. In a 6–3 decision announced on June 23, 2003, Chief Justice Rehnquist, 
writing for the Court, ruled the University's point system's "predetermined point allocations" that 
awarded 20 points to underrepresented minorities “ensures that the diversity contributions of 
applicants cannot be individually assessed" and was therefore unconstitutional. 
46 Grutter v. Bollinger, 539 U.S. 306 (2003) [“Grutter”]. 
47 Grutter, Kennedy, J (The Law School has not demonstrated how individual consideration is, or 
can be, preserved at this stage of the application process given the instruction to attain what it calls 
critical mass). 
48 Struck down in Parents Involved in Community Schools v. Seattle School District No.1, 551 U.S. 701 
(2007). 
49 Grutter, (opinion of O’Connor, J.) (As Justice Powell recognized in Bakke, so long as a race-
conscious admissions program uses race as a “plus” factor in the context of individualized 
consideration, a rejected applicant “will not have been foreclosed from all consideration for that 
seat simply because he was not the right color or had the wrong surname… . His qualifications 
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in choosing its policy for admission and an enquiry into workable race-neutral 

alternatives was also not entered into.50 Another striking factor of the opinion was 

a sunset clause51; of a fixed number of years; hitherto unknown to the strict 

scrutiny jurisprudence.  

In contrast, O’Connor struck down the admissions programme in Gratz 

because it accorded a pre-determined weight of twenty points to race; making the 

preference given to race far higher than the other soft variables.52 Whether 

O’Connor struck down the Gratz policy because it was a mechanical 

predetermined fixed quota or because it gave more weight age to race vis-à-vis the 

other soft variables is not clear. O’Connor laid down further dimensions to narrow 

tailoring, whether by misinterpretation of Powell’s opinion in Bakke or by factual 

evidence. O’Connor stepped down, handing over the position of the decider in the 

SCOTUS to Kennedy who dissented strongly with O’Connor on the concept of 

individualised considerations.   

Kennedy dissented from the opinion of the SCOTUS on the deference53 

accorded to educational institutions in determining the constitutionality of their 

admission process. He rose to question the critical mass54 that was sought to 

achieve diversity, requiring the university to dispel the inference that it is not a 

quota or set-aside.55 Kennedy found fault with the admissions policy for not being 

narrowly tailored; as it focussed solely on race for arriving at the critical mass of 

students to attain diversity.56 

                                                                                                                                                          
would have been weighed fairly and competitively, and he would have no basis to complain of 
unequal treatment under the Fourteenth Amendment). 
50 Grutter, (opinion of O’Connor, J.) (We take the Law School at its word that it would “like 
nothing better than to find a race-neutral admissions formula” and will terminate its race-conscious 
admissions program as soon as practicable). 
51 Grutter, (opinion of O’Connor, J.) (We expect that 25 years from now, the use of racial 
preferences will no longer be necessary to further the interest approved today).  
52 Although the Office of Undergraduate Admissions did assign 20 points to some “soft” variables 
other than race, the points available for other diversity contributions, such as leadership and 
service, personal achievement, and geographic diversity, were capped at much lower levels. 
53 Grutter, Kennedy, J (dissenting opinion) (The Court confuses deference to a university’s 
definition of its educational objective with deference to the implementation of this goal. In the 
context of university admissions the objective of racial diversity can be accepted based on empirical 
data known to us, but deference is not to be given with respect to the methods by which it is 
pursued). 
54 Grutter, Kennedy, J (dissenting opinion) (Whether the objective of critical mass “is described as a 
quota or a goal, it is a line drawn on the basis of race and ethnic status,” and so risks compromising 
individual assessment). 
55 Grutter, Kennedy, J (dissenting opinion) (The Law School has not demonstrated how individual 
consideration is, or can be, preserved at this stage of the application process given the instruction 
to attain what it calls critical mass. In fact the evidence shows otherwise. There was little deviation 
among admitted minority students during the years from 1995 to 1998. The percentage of enrolled 
minorities fluctuated only by 0.3%, from 13.5% to 13.8%. The number of minority students to 
whom offers were extended varied by just a slightly greater magnitude of 2.2%, from the high of 
15.6% in 1995 to the low of 13.4% in 1998). 
56 Grutter, Kennedy, J (dissenting opinion) (The admissions officers could use the reports to 
recalibrate the plus factor given to race depending on how close they were to achieving the Law 
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Kennedy was critical of the plural opinion of the SCOTUS, delivered by 

O’Connor, considering it to be a departure from the strict scrutiny standards, 

particularly because it did not adhere to the race-neutral alternative requirement57. 

Surprisingly, Kennedy believed this lenient approach to strict scrutiny was a 

departure from what Powell envisioned when he laid down the doctrine even 

though Kennedy has in fact, strayed from Powell’s jurisprudence to lay down a far 

stricter rule-based approach. Grutter and Gratz laid down the law on narrow 

tailoring with respect to higher educational institutions while Parents Involved58 gives 

an idea about the future development of the test, especially how Fisher v. Texas will 

be decided in light of the SCOTUS opinion.59 

Crystallizing the individualised approach to narrow tailoring in Parents 

Involved,60 Kennedy required “…the facially race-neutral means set forth above or, 

if necessary, a more nuanced, individual evaluation of school needs and student 

characteristics that might include race as a component.” Kennedy struck down 

Seattle’s plan as it relied upon a mechanical formula on the basis of three rigid 

criteria: (i) placement of siblings, (ii) distance from schools and (iii) race. He 

refused to draw an analogy of this plan with Grutter, since race was the only factor 

considered for maintaining diversity as opposed to being a plus which was 

approved in Grutter.61 

Thus, even as the narrow tailoring test evolved, being handed down from 

one revolutionary swing voter to another, a contextualist approach remained its 

mainstay; in-spite of errors in its application.  

The ideal approach would be one that carries forward Powell’s concept of 

contextuality in narrow tailoring- evaluating each policy individually without laying 

down rigid rules or tests pertaining to interpretation of facts. O’Connor expanded 

the concept of narrow tailoring far too much; giving more than required leeway to 

                                                                                                                                                          
School’s goal of critical mass. The bonus factor of race would then become divorced from 
individual review; it would be premised instead on the numerical objective set by the Law School). 
57 Croson, 519, Kennedy, J (concurring in part and concurring in judgment) (noting that racial 
classifications “may be the only adequate remedy after a judicial determination that a State or its 
instrumentality has violated the Equal Protection Clause”). 
58 Parents Involved in Community Schools v. Seattle School District No.1, 551 U.S. 701 (2007) [hereinafter 
Parents Involved]. 
59 Abigail Noel Fisher v. University of Texas at Austin, et al., 570 U. S. ____ (2013). 
60 Parents Involved, (opinion of Kennedy, J.) (Respondent school districts voluntarily adopted student 
assignment plans that rely on race to determine which schools certain children may attend. The 
Seattle district, which has never operated legally segregated schools or been subject to court-
ordered desegregation, classified children as white or nonwhite, and used the racial classifications as 
a “tiebreaker” to allocate slots in particular high schools). 
61 Parents Involved, (opinion of Kennedy, J.) (There the Court sustained a system that, it found, was 
flexible enough to take into account “all pertinent elements of diversity) (considered race as only 
one factor among many. Seattle’s plan, by contrast, relies upon a mechanical formula that has 
denied hundreds of students their preferred schools on the basis of three rigid criteria: placement 
of siblings, distance from schools, and race. If those students were considered for a whole range of 
their talents and school needs with race as just one consideration, Grutter would have some 
application). 
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educational institutions and diluting judicial review of the policies. This translated 

into a more “deferential” rather than a contextualist approach. Preference given to 

race must be quantifiable lest it run the risk of causing more inequality albeit 

unconsciously. Kennedy as he has so far displayed in his opinions, harks a return 

back to the “categorical” approach that was criticised for its imminent fatality. He 

has come dangerously close to setting “rules” for testing constitutionality of 

preferences as seen in Croson rejecting blanketly any preference unless it was a last 

resort or if it only took race into account as seen in Grutter.  

It is thus a middle ground between O’Connor and Kennedy’s 

interpretations which would serve the Fourteenth Amendment best in realizing 

affirmative action policies. Even as the decision in Fisher v. Texas is pending, it is 

expected that the doctrine will be interpreted to lay focus on context and fact, 

availability of race-neutral alternatives, accountability to the judiciary and far less 

leniency accorded to the policy that became O’Connor’s hallmark. 

 

III. APPLICABILITY OF THE STRICT SCRUTINY 

DOCTRINE IN THE INDIAN CONTEXT 

This Part argues that the American doctrine of strict scrutiny can and must 

be applied to affirmative action policies in India. The application of strict scrutiny, 

apart from affirmative action programmes in educational institutions is not within 

the scope of this article. The question of the application of the strict scrutiny 

doctrine as interpreted by the Indian Supreme Court (“SC”), as discussed below, is 

in a state of flux, largely on account of a complete lack of understanding of the 

nuances of the doctrine.  

 

A. SAURABH CHAUDRI V. UNION OF INDIA
62 

The SC spoke in some detail about the application of the strict scrutiny 

doctrine whilst answering the question framed — whether reservation by way of 

institutional preference comes within suspect classification warranting the 

application of the strict scrutiny test? Relying on the twin test of classification63 as 

a test of constitutionality of statutes expounded in Ram Krishna Dalmia64, the SC 

rejected the strict scrutiny doctrine succinctly — “The strict scrutiny test or the 

intermediate scrutiny test applicable in the United States of America cannot be 

applied in this case. Such a test is not applied in Indian courts.” The rationale for 

rejecting any test that treats classification legislations as constitutionally suspect 

was the well-established principle of presumption of constitutionality in favour of 

the statute. Since legislation is always presumed to be constitutional, the burden to 

prove the contrary is on him who asserts the same; for the judge must always 

                                                           
62 Saurabh Chaudhri v. Union of India, (2003) 11 SCC 140. 
63 Article 14, Constitution of India, 1950. 
64 Shri Ram Krishna Dalmia v. Shri Justice S. R. Tendolkar & Ors., AIR 1958 SC 538 [hereinafter Ram 
Krishna Dalmia]. 
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adopt an interpretation that veers towards constitutionality. Thus, this 

presumption rule excluded any application of the strict scrutiny test. 

However, Justice Khare went on to say that the strict scrutiny test could be 

applied in cases where “legislation ex facie” is found to be unreasonable. Such a test 

may also be applied in a case where by reason of a statute the life and liberty of a 

citizen is put in jeopardy. What, however, the judgement did not lay down was the 

definition and scope of ex facie unreasonable legislations. 

Thus, the judgement, though discussing strict scrutiny in more detail than 

any judgment had before, only left the stance in confusion instead of clearing the 

air. However, it did leave room for application of strict scrutiny in two cases: First, 

where the legislation was ex facie unreasonable, and second, where there was an 

alleged violation of Article 21.65 

 

B. ASHOK KUMAR THAKUR V. UNION OF INDIA
66 

Ashok Kumar Thakur was the last important SC case dealing with strict 

scrutiny in detail, more so for the purpose of this article because it dealt with the 

constitutionality of affirmative action programs. Although the five judge 

constitutional bench rejected the doctrine of strict scrutiny citing non-recognition 

of the same by Indian constitutional jurisprudence thus far; there was no concrete 

analysis given for refusal to adopt the same.  

Thus, Saurabh Chaudri was misread to mean a blanket rejection on the 

application of the doctrine in India. Although Ashok Kumar Thakur did not offer 

much in terms of legal analysis, it did outline three alleged grouses against the 

application of the doctrine in India. 

1. STRICT SCRUTINY DEFEATS THE PRINCIPLE OF PRESUMPTION OF 

CONSTITUTIONALITY 

This inference is borne out of a misinterpretation of Justice Khare’s diktat 

in Saurabh Chaudhri which clearly recognised that presumption is not an absolute 

rule; having several exceptions. The SC in Ram Krishna Dalmia laid down principles 

to be borne in mind when it is called upon to adjudge the constitutionality of any 

particular law attacked as discriminatory and violative of equal protection of the 

laws: 

that while good faith and knowledge of the existing conditions on the part of a 

legislature are to be presumed, if there is nothing on the face of law or the 

surrounding circumstances brought to the notice of the court on which the 

classification may reasonably be regarded as based, the presumption of 

                                                           
65 Article 21, Constitution of India, 1950. 
66 Ashok Kumar Thakur v. Union of India, (2003) 11 SCC 146. 
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constitutionality cannot be carried to the extent of always holding that there 

must be some undisclosed and unknown reasons for subjecting certain 

individuals or corporations to hostile or discriminating legislation. 

Strict scrutiny, in its application, inquires into the constitutionality of 

suspect legislations. Any legislation which seeks to make a classification or 

discrimination in any manner becomes suspect and violative of the Equal 

Protection Clause. As Justice Khare has postulated; there are certain exceptions to 

the presumption of constitutionality rule in India. Furtherance of this principle of 

exception is seen in the Ram Krishna Dalmiacase where the SC asserts that the 

presumption may be rebutted in cases of “hostile” and “discriminating” legislation. 

Thus, a court is always required to inquire into the rationale or the compelling 

interest which justifies the discrimination.  

Therefore, it is asserted that any inquiry in the form of strict scrutiny 

cannot be considered contrary to the presumption of constitutionality test; but 

merely a furtherance of the inquiry to test constitutionality in cases where the 

presumption of constitutionality is not available. 

2. THE TWIN TESTS OF CLASSIFICATION SATISFY ALL CONSTITUTIONALITY 

REQUIREMENTS 

The argument advanced by opponents of the application of strict scrutiny 

is that the twin tests of classification are a constitutionally acceptable test for 

adjudging arbitrariness. However, this article argues that there is no foreclosure to 

applying more than one test for determining constitutionality of ex facie 

discriminatory laws. The two prongs of the twin test of classification are: First, 

there must be an intelligible differentia; and second, there must be a reasonable 

nexus of the differentia with the object sought to be achieved.67  

This test is ably supplemented by the strict scrutiny test. The narrow 

tailoring prong of the strict scrutiny test mirrors the second rule of the twin tests. 

The twin tests require that the classification made must be connected closely or 

have a reasonable nexus with the purpose or object of the classification. In other 

words, the classification made must be narrowly tailored so that it fits the object.  

This can be elucidated further by an example. A legislation is enacted for 

providing mid-day meals to lower income children; in a continuing endeavour to 

provide for the nutrition and health of children. Lower income group is defined to 

include only children belonging to the Scheduled Castes (“SCs”) and Scheduled 

Tribes (“STs”). If we test this legislation using the twin tests of classification, the 

legislation would be analysed in the following manner — first, whether the 

classification was based on intelligible differentia —whether the classification was 

over inclusive or over exclusive and reasonable. SCs and STs as the only criteria 

                                                           
67 Ram Krishna Dalmia, supra note 64. 
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for determining low income groups would in all probability be considered under-

inclusive and unreasonable. Second, whether the classification had a reasonable 

connection with the purpose of the legislation — this could be assailed again for 

being an unreasonable nexus — providing only children belonging to SCs and STs 

with one meal a day is not a reasonable means to achieve the end of child welfare 

in the lower income group. 

When tested under the strict scrutiny test, it would be tested in the 

following manner — determine whether the object — to provide for the nutrition 

and health of children was compelling enough to allow for discriminatory laws. 

Second, whether the classification was exactly tailored to achieve the goal — 

providing only children belonging to SCs and STs with one meal a day is not a 

reasonable means to achieve the end of child welfare. Applying the narrow 

tailoring test, these “means” do not exactly fit or further the object of child welfare 

as the classification over-excludes the probable recipient group. 

Thus, strict scrutiny as a model works in tandem with the twin tests of 

classification and works in a more nuanced fashion to achieve the same goal of 

checking arbitrariness. The same goal to elaborate, would mean ensuring the 

means are suitable for, and justify the ends. To substantiate the importance of the 

strict scrutiny test, it would be appropriate to quote — “Absent searching judicial 

inquiry into the justification for such race-based measures, we have no way to 

determine what “classifications are ‘benign’ or ‘remedial’ and what classifications 

are in fact motivated by illegitimate notions of racial inferiority or simple racial 

politics.”68 

3. THE INDIAN AND AMERICAN REQUIREMENTS OPERATE IN DIFFERENT 

FACTS AND CIRCUMSTANCES 

Ashok Kumar Thakur overlooked the very origin of the Article 14 doctrine 

as expounded in Deoman Upadhyaya69 — 

Article 14 of the Constitution of India is adopted from the last clause of s. 1 of 

the 14th Amendment of the Constitution of the United States of America, 

and it may reasonably be assumed that our Constituent Assembly when it 

enshrined the guarantee of equal protection of the laws in our Constitution, was 

aware of its content delimited by judicial interpretation in the United States of 

America. In considering the authorities of the superior courts in the United 

States, we would not therefore be incorporating principles foreign to our 

Constitution, or be proceeding upon the slippery ground of apparent similarity 

of expressions or concepts in an alien jurisprudence developed by a society whose 

approach to similar problems on account of historical or other reasons differs 

from ours. 

                                                           
68 Fullilove, supra note 9. 
69 State of U. P. v. Deoman Upadhyaya, AIR 1960 SC 1125. 
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This rebuts any argument made for non application of American doctrines. 

The Fourteenth Amendment provides the same equal protection guarantee that 

Article 14 purports to give. Thus, the essential protection guarantee is of the same 

kind and same nature so as to rebut any differences in the law. The similarity is 

echoed in Adarand Constructors, Inc. v. Peña — because the Fourteenth Amendment 

“protect[s] persons, not groups, all governmental action based on race–a group 

classification long recognized as in most circumstances irrelevant and therefore 

prohibited–should be subjected to detailed judicial inquiry to ensure that the 

personal right to equal protection of the laws has not been infringed.”70 

Similarly, Article 14 guarantees to each individual equality before law and 

equal protection before the law. Thus, at its fundamentals, Article 14 professes to 

protect every single individual by virtue of being a person from discrimination as 

opposed to protection by virtue of being a member of a group. 

Further, the underlying idea behind affirmative action in both countries is 

largely similar — it seeks, inter alia, to undo the adverse affects of racial/ caste 

discrimination on individuals as members of an ethnic group whilst seeking to 

protect the sacrosanct right to individual equality. As each country puts its right to 

equality as well as the need to remedy ethnicity based discrimination on an equal 

pedestal, it would be myopic to say that an American test cannot be applied in the 

Indian context; citing cosmetic differences. Further, strict scrutiny as a test is 

applied only to legislations that are inherently suspect or are ex facie unreasonable 

— in line with the Indian jurisprudence on exceptions to presumptions of 

constitutionality. 

It acts as a more refined, detailed and nuanced approach to the twin tests 

of classification to enable a more exacting review of discriminatory legislations 

within the constitutional boundaries. The notion that it is “strict in theory, fatal in 

fact” has already been dispelled by the largely contextual evolution of the doctrine; 

giving room for the peculiarities and the facts and circumstances in each case. 

Thus, the test is neutral, allowing for its application even in facts and 

circumstances inherently Indian and not American without tweaking our 

constitutional diktat as it tests each case on merits instead of rules.  

Lending credence to the above analysis is a reiteration of the same in the 

case of Subhash Chandra v. Delhi Subordinate Services Selection Board and Ors71. Taking 

into account the analyses in Saurabh Chaudhri and Ashok Kumar Thakur, it was 

lamented that there was no clear direction given to the applicability of the 

doctrine. The SC then set down a template of cases where the doctrine ought to 

be applied: 

(i) Where a statute or an action is patently unreasonable or arbitrary. 

                                                           
70 Adarand Constructors, Inc. v. Peña, 515 U.S. 200 (1995). 
71 Subhash Chandra v. Delhi Subordinate Services Selection Board and Ors, (2009) 15 SCC 458. 
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(ii) Where a statute is contrary to the constitutional scheme. 

(iii) Where the general presumption as regards the constitutionality of 

the statute or action cannot be invoked. 

(iv) Where a statute or execution action causes reverse discrimination. 

(v) Where a statute has been enacted restricting the rights of a citizen 

under Article 14 or Article 19 as for example clauses (1) to (6) of 

Article 19 of the Constitution of India as in those cases, it would 

be for the State to justify the reasonableness thereof. 

(vi) Where a statute seeks to take away a person’s life and liberty which 

is protected under Article 21 of the Constitution of India or 

otherwise infringes the core human right. 

(vii) Where a statute is “expropriatory” or “confiscatory” in nature. 

(viii) Where a statute prima facie seeks to interfere with sovereignty and 

integrity of India. 

However, by no means, the list is exhaustive or may be held to be 

applicable in all situations.  

The SC then relied heavily on Anuj Garg72 to justify the applicability of the 

doctrine — “It is to be borne in mind that legislation with pronounced ‘protective 

discrimination’ aims….potentially serve as double-edged swords. Strict scrutiny 

test should be employed while assessing the implications of this variety of 

legislations.” Providing justification for the application, the SC went on — 

At the heart of the applicability of this doctrine in protective discrimination 

cases, including affirmative action matters, is the challenge before the court to 

facilitate the translation of the constitutional vision of substantive equality into 

a practical feature of the polity. When State puts its weight behind any 

particular set of rights by showing compelling interest, the courts have to ensure 

that the transfer or accrual of benefits as a result of the State action does not 

end up abrogating the competing rights of others to an unnecessary extent. 

The SC finally added that the doctrine of guided power postulated in M. 

Nagaraj73 had been used as a corollary of the strict scrutiny rule. It is a distant 

relative of continuing mandamus. Strict scrutiny thus paves the way for a more 

searching judicial scrutiny to guard against invidious discriminations which could 

be made by the State against group of people in violation of the constitutional 

guarantee of just and equal laws.  

The next Part analyses the shoddy Indian jurisprudence on affirmative 

action, making the need for the application of this doctrine even more pressing.  

 

                                                           
72 Anuj Garg v. Hotel Association of India, AIR 2008 SC 663. 
73 M. Nagaraj & Others v. Union of India & Others, (2006) 8 SCC 212. 
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IV. THE FAILINGS OF AFFIRMATIVE ACTION IN INDIA 

This Part closely examines and analyses the affirmative action policy 

followed in India for admissions to higher educational institutions. It traces the 

evolution of compensatory discrimination in India and the changing parameters to 

define the deserving classes under the affirmative action programme. Attempts are 

made to analyze to the defects in the prevailing system and the flaws in the 

methods adopted to determine the classes to be admitted under the programme 

and tracing the evolution of the affirmative action policy in India. 

 

A. PRE-MANDAL COMMISSION – HOW CASTE WAS NEVER THE CRITERIA 

In the case of State of Madras v. Dorairajan74 — the first case challenging the 

constitutionality of reservations, the Supreme Court declared that compensatory 

discrimination is violative of Article 14 — the Equal Protection Clause equivalent 

in the Indian Constitution. Acknowledging the fact that the petitioners were 

denied admission not on any ground but for them being Brahmins and not being 

members of the community for which those reservations were made, the SC held 

that the classification made in the Communal Government Order in so far as it 

proceeded on the basis of religion, race, and caste was opposed to the Constitution 

and constituted a clear violation of the fundamental rights guaranteed under 

Article 29(2). 

Considered widely as a narrow and literalist reading of the equality 

provision, the Legislature sought to circumvent the decision by amending Article 

15 to add an enabling provision by virtue of introducing Clause 4 in Article 15.75 

Article 15(4) heralded the legitimization of affirmative action policies in India, no 

matter how wide the ambit and how ambiguous the power delegated to the State. 

While the clause enabled the State to make special provisions for the socially and 

educationally backward classes, these were neither pre-determined classes nor did 

the clause lay down any guidelines to identify the same. However, the use of the 

word ‘class’ stands as a stark contrast to the constant present reference to ‘caste’ in 

determining the beneficiaries of affirmative action policies. Thus, the affirmative 

action policy, although ambiguous, was clear to the extent that caste was never 

supposed to be the sole parameter in determining beneficiaries. This was further 

re-affirmed by the establishment of the first Backward Classes Commission, 

popularly known as Kaka Kalelkar Commission, under the aegis of Article 34076 of 

                                                           
74 State of Madras v. Dorairajan, AIR 1951 SC 226. 
75 Article 15(4), Constitution of India, 1950. (Nothing in this article or in clause (2) of Article 29 
shall prevent the State from making any special provision for the advancement of any socially and 
educationally backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes). 
76 Article 340, Constitution of India, 1950. (Appointment of a Commission to investigate the 
conditions of backward classes (1) The President may by order appoint a Commission consisting of 
such persons as he thinks fit to investigate the conditions of socially and educationally backward 
classes within the territory of India and the difficulties under which they labour and to make 
recommendations as to the steps that should be taken by the Union or any State to remove such 
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the Constitution ‘to investigate the conditions of socially and educationally 

backward classes within the territory of India and the difficulties under which they 

labour and to make recommendations as to the steps that should be taken by the 

Union or any State to remove difficulties and to improve their conditions.’77 

Article 340(1), again, does not talk explicitly about reservations as the 

preferred policy. In fact, it does not even hint towards any sort of compensatory 

discrimination. It merely authorized the Commission to identify the socially and 

educationally backward classes and make recommendations for the removal of the 

difficulties they face and the grants that must be made in consequence.  

The Backward Classes Commission used four criteria to determine social 

and educational backwardness: (i) low status in the traditional caste system, (ii) 

poor educational achievement, (iii) under-representation in public sector 

employment, and (iv) under-representation in the trade and business sector.78 The 

Backward Classes Commission identified 2399 castes as backward; this 

computation did not include SC/ST population. In aberration to using caste as the 

unit, the commission recommended that even women should be treated as a 

backward class.79 Thus, the basic unit of grouping was caste, even though there 

was no explicit mention of caste in either the enabling provision or Article 340 

which accorded power to the Backward Classes Commission.   

The report made by the Backward Classes Commission was considered by 

the Central Government. The Memorandum of Action (“Memorandum”) 

appended to the Report of the Commission (“Report”) while placing it on the 

table of the Parliament80 on September 3, 1956, found fault with certain tests 

adopted by the Commission for identifying the backward classes. It expressed the 

opinion that a more systematic and elaborate basis should be evolved for 

identifying backward classes. Be that as it may, the Report was never discussed by 

the Parliament.81 The Backward Classes Commission’s findings lay dormant, 

further fuelled by Mr. Kalelkar’s own misgivings about the Report. He criticized 

the Report on the ground that the unit of caste as a basis for computation of 

                                                                                                                                                          
difficulties and to improve their condition and as to the grants that should be made for the purpose 
by the Union or any State the conditions subject to which such grants should be made, and the 
order appointing such Commission shall define the procedure to be followed by the Commission 
(2) A Commission so appointed shall investigate the matters referred to them and present to the 
President a report setting out the facts as found by them and making such recommendations as 
they think proper (3) The President shall cause a copy of the report so presented together with a 
memorandum explaining the action taken thereon to be laid before each House of Parliament). 
77 Indira Sawhney v. Union of India, (1999) 5 SCC 429. 
78 Karthik Nagarajan, Compensatory Discrimination in India Sixty Years after Independence: A Vehicle of 
Progress or a Tool of Partisan Politics?, 15 WASHINGTON AND LEE JOURNAL OF CIVIL RIGHTS AND 

SOCIAL JUSTICE 483 (2009). 
79 Id. at 495. 
80 As required by Clause (3) of Article 340 of Constitution of India, 1950. 
81 Indira Sawhney, supra note 77. 
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educationally and socially backward classes excluded the indigent Muslims and 

Catholics who may have been former Hindu SCs. 

Thus, the very first computation of educationally and socially backward 

classes restricted itself towards identification of the educationally and 

occupationally backward among the prevailing low status castes in the traditional 

Hindu caste system. This was India’s first step, although criticized and 

unimplemented, towards cementing caste as a basis for determining beneficiaries 

to the affirmative action programme. In the years that followed the non-

implementation of the Kalelkar Commission, State Governments devised and 

implemented their own schemes of affirmative action by making provisions for 

reservations of seats for the backward classes without any computation or 

demarcation of the recipient classes based on analysis or data collection of what 

constituted backward classes.  

In a string of cases in the 1960s-1970s, the SC revealed a striking shift in 

the literalist caste-neutral stance that the judiciary had adopted thus far in 

determining the constitutionality of reservations for backward classes on both 

prongs: The very policy of affirmative action chalked out in the form of 

reservations of seats in educational institutions, and the criteria for computation of 

the beneficiaries under the affirmative action policies. Starting from Balaji,82 where 

the SC expressed concern about academic quality if admission policies were 

unduly liberalised, it correctly laid down the following in line with the 

constitutional principles: First, reservation cannot be more than 50%. Second, the 

classification of backward and more backward is invalid. Third, caste cannot be the 

only criteria since Article 15(4) talks about class, and class is not synonymous with 

caste. Therefore, other factors such as poverty should also be considered.83 

The Court emphasized in Chitralekha,84 that “under no circumstance [can] a 

class be equated to a ‘caste’.” However, the SC did a volte-face in A. Periakaruppan v. 

State of T.N85 when it noted that caste had always been equated to class; and that a 

classification of the backward classes on the basis of caste is within the permissible 

limits of Article 15(4) if it is shown to be socially and educationally backward. This 

was in the background of the concept of national interest overriding academic 

quality in a bid to remedy the historical discrimination of the backward classes. In 

P. Rajendran v. State of Madras,86 the SC justified reservation of seats made caste-

wise. In State of A.P. v. U.S.V. Balram,87 following Rajendran and Periakaruppan 

cases, the Court reiterated that “if a caste as whole was socially and educationally 

backward, the reservation made for such persons will have to be upheld 

                                                           
82 Balaji v. State of Mysore, AIR 1963 S.C. 649. 
83 Balaji; Kumari K.S. Jayasree and Anr. v. State of Kerala and Anr., AIR 1976 SC 2381. 
84 Chitralekha v. State of Mysore, AIR 1964 SC 1823. 
85 A. Periakaruppan v. State of T.N., AIR 1971 SC 2303. 
86 P. Rajendran v. State of Madras, AIR 1968 SC 1012. 
87 State of A.P. v. U.S.V. Balram, AIR 1972 SC 1372. 
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notwithstanding the fact that a few individuals in that group may be both socially 

and educationally above the general average.” Vaidialingam, J in his conclusion 

upheld the list of “Backward Class as they satisfied the various tests, which have 

been laid down by this Court for ascertaining the social and educational 

backwardness of a class even though the said list was exclusively based on caste.” 

Chief Justice Ray, in Kumari K.S. Jayasree88 was of the view that “in ascertaining 

social backwardness of a class of citizens it may not be irrelevant to consider the 

caste of the group of citizens. Caste cannot however be made the sole or dominant 

test….” In P. Sagar v. State of A.P.,89 it was observed that poverty, caste, place of 

habitation, inferiority of occupation, low standard of education, low standard of 

living are considerations for backwardness. In Janki Prasad Parimoo v. State of J & 

K,90 it was held that poverty alone cannot be the test of backwardness as large 

sections of population in India are backward and thus the whole object of 

reservation would be frustrated. Although well intentioned, the SC mistakenly 

referred to untouchables and the traditionally repressed socially low classes among 

the Hindus while alluding to backward classes to justify the compensatory 

discrimination policies.  

Thus, till the 1980 Mandal Commission Report; the concept of 

reservations as an affirmative action programme was in a state of flux — both in 

terms of policy and law. While adopting a pro-socialist approach, the Court 

measured the affirmative action policy on the touchstone of intention rather than 

effect, in so far as these policies were adjudged constitutionally valid because they 

sought to remedy the historical context of caste discrimination. However; it erred 

in the analysis of the computation and determination of the beneficiaries: First, 

when the computation was based solely on caste, it would be squarely hit by 

Article 15(1). Second, when based on factors other than caste, it could not be 

justified solely by the historical context. Third, when based on factors in 

conjunction with caste, it must be tested for arbitrariness and caste-consciousness 

for reasonable nexus under Article 14.  

This state of ambiguity was sought to be resolved by the electoral promise 

of the Janata Party when it came to power in 1977. This government set up a 

Commission under the leadership of B.P. Mandal to devise criteria for identifying 

backward classes and suggest measures to address their concerns. 

 

                                                           
88 Kumari K.S. Jayasree and Anr., AIR 1976 SC 2381. 
89 P. Sagar v. State of A.P., AIR 1968 AP 165. 
90 Janki Prasad Parimoo v. State of J & K, AIR 1973 SC 930. 
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B. POST-MANDAL COMMISSION 

Thus, in 1978, the second Backward Classes Commission called ‘the 

Mandal Commission’ was set up to identify communities that were socially and 

educationally backward.91 

The Mandal Commission adopted a three-fold approach92 to ascertain the 

backward classes. Indicators for backwardness were decided first by selecting a 

dozen well-known castes infamous for their educational and social backwardness 

from each state. These castes were treated as control to test the indicators and 

derive various cut off points for a particular state. Then, on the basis of analyzing 

several variables including caste as an independent variable, eleven indicators or 

criteria for social and educational backwardness were derived under three heads: 

social, educational, and economic.93 

                                                           
91 Indira Sawhney, supra note 77. 
92 Seminar of sociologists and reports by specialized agencies on social backwardness and analysis 
of census data. Evidence placed before the Commission by the communities saying that they were 
backward; extensive touring of the Commission to gain first-hand knowledge of the conditions of 
the backward classes. Issue of three set of questionnaires to the state governments, central 
government and the public, study of the lists prepared by the state governments of backward 
classes in their states.  
93 The 11 criteria are as follows: 
3.4.1 Social Criteria (4 * 3 = 12 points) 

 Castes/classes considered as socially backward by others. 

 Castes/classes which mainly depend on manual labour for their livelihood. 

 Castes/classes where at least 25 per cent females and 10 per cent males above the state 
average get married at an age below 17 years in rural areas and at least 10 per cent females and 5 
per cent males do so in urban areas. 

 Castes/classes where participation of females in work is at least 2 per cent above the state 
average. 

3.4.2 Educational Criteria ( 2 points each, total 6 point) 

 Castes/classes where the number of children in the age group of 5-15 years who never 
attended school  

 Is at least 25 per cent above the state average. 

 Castes/classes where the rate of student drop-out in the age group of 5-15 years is at least 
25 per cent above the state average. 

 Castes/classes amongst whom the proportion of matriculates is at least 25 per cent below 
the state average. 

3.4.3 Economic Criteria (1 point each, total 4 point) 

 Castes/classes where the average value of family assets is at least 25 per cent below the 
state average. 

 Castes/classes where the number of families living in kuccha houses is at least 25 per cent 
above the state average. 

 Castes/classes where the source of drinking water is beyond half a kilometre for more 
than 50 per cent of the households. 

 Castes/classes where the number of households having taken consumption loans is at 
least 25 per cent above the state average. 
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By using these criteria for Hindus, the Commission identified 3,743 caste 

groups as Other Backward Classes (“OBCs”) comprising 52%94 of total 

population contrary to 32% as estimated by the Kalelkar Commission. So far as 

the recommendations were concerned, among others, the Commission called for 

27% reservation for the OBCs in public services and scientific, technical, and 

professional institutions run by the Central and State governments. 

The Mandal Commission, while listing down criteria, chose caste as the 

unit of computation as well as a standard for identifying the beneficiary classes. 

This measurement of the backward classes had two main defects. First, the scope 

of the backward classes was restricted to Hindus. Further, the identification criteria 

would become erroneous since if the object was to remedy the historical context; 

affirmative action policies in the form of reservations in higher educational 

institutions would become redundant since neither do they alleviate poverty nor 

reverse the prevalent abject social discrimination and exclusion of the backward 

classes on the basis of their caste. And if the object is not remedying the historical 

persecution of the socially repressed castes among Hindus, a computation based 

solely on caste would be squarely hit by the reasonable nexus requirement of 

Article 14.  

The very figure of 52% showed that it could not be truly indicative of a 

class of people who are socially and educationally backward—those who require 

reservations in higher educational institutions to compete with those who are 

competent to do so on merit alone. A large part of the country was poor, at the 

time of tabling the Mandal Commission Report and even today, an even larger 

part belongs to castes that were traditionally subjugated and exploited; but that 

alone cannot lead to the inference that they do not have the access and means to 

education to justify reservations in higher educational institutions. Affirmative 

action may be used as a policy to aid a section or class of people, who, in spite of 

all other efforts still require an additional boost to put them on par with those who 

seek admissions on merit.  

This is the primary and most fundamental reason that the Mandal 

Commission Report ought not to have been taken into consideration while 

framing affirmative action policies — the actual implementation would lead to a 

bitter caste divide (evidenced by the violent Gujjar protests to be included in the 

backward classes) and a failure of maintaining and improving academic quality in 

higher educational institutions. However, ultimately, the computation unit was 

caste in all future policy implementations of the Mandal Commission 

recommendations.  

                                                           
94 The 52% figure was arrived at by subtracting from 100 the population percentages for the SCs, 
STs and non-Hindus (22.56 and 16.16 respectively) as per the 1971 Census, and the percentage for 
“forward Hindus” (17.58), and adding to this derived sum (43.7) about half of the population 
percentage for non-Hindus (8.4). 
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This 27% reservation was challenged in the landmark case of Indira Sawhney 

v. Union of India95 popularly known as the ‘Mandal Commission’ case. After lengthy 

discourse, the SC upheld the reservations while forewarning that it must not 

exceed 50%. It also discussed the concept of creamy layer for the first time stating 

— ‘Creamy layer amongst backward class of citizens must be excluded by fixation 

of proper income, property or status criteria.’ Ironically, it ruled against economic 

criteria for determining backward castes, entrenching and validating caste as the 

controlling factor. 

 

C. THE COMPUTATION OF NON-HINDU BACKWARD CLASSES 

A recent Central Government decision96 to provide 4.5% quota for reservation for 

Muslims among the existing 27% reservations for the Backward Classes has 

spurred a communal controversy in the midst of the prevailing casteist divides. 

Since caste has so far been the unit to compute backward classes, it would create 

the problem of identifying castes among the minority religions which did not have 

a traditional caste system — an inherently Hindu social structure. However, the 

National Commission for the Backward Classes says it has evolved a rough and 

ready criteria97 viz., (i) all untouchables converted to any Non-Hindu religion and 

(ii) such occupational communities which are known by the name of their 

traditional hereditary occupation and whose Hindu counter-parts have been 

included in the list of Hindu OBCs - ought to be treated as Socially and 

Educationally Backward Classes (“SEBCs”).  

But the use of the word “caste” is fallacious with respect to Muslims 

because its connotation vis-à-vis reservations comes from a historical context — 

the subjugation and exploitation of the lower castes solely on account of their 

social identity. Muslims, on the other hand, are divided into communities and sects 

and sub-sects; the social or educational backwardness is not on account of any 

exploitation which is caste-specific. The same applies to Catholics. 

This leaves out the truly disadvantaged non-Hindus — who are neither 

converts nor have a historical context to their social and educational backwardness 

— squarely outside the ambit of the affirmative action policy. 

The main problem with the focus on occupation and caste is that it does 

not correctly reveal the educational backwardness and the inaccessibility to 

education to merit reservations in higher educational institutions, on an individual 

basis; bereft of casteist or communist leanings. Thus, there is no standard fool 

proof formula evolved so far for determining backward classes and the numbers 

keep changing as the criteria keeps changing. Thus, a classification that is 

                                                           
95 Indira Sawhney, supra note 77. 
96 4.5% sub-quota for minorities within 27% reservation for OBCs, DNA, (December 22, 2011), available at: 
http://www.dnaindia.com/india/report-4-5pct-sub-quota-for-minorities-within-27pct-reservation-
for-obcs-1629009. 
97 Indira Sawhney, supra note 77. 
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uncertain, ambiguous and elastic cannot stand the test of reasonableness under 

Article 14.  

 

D. THE POLITICAL RAMIFICATIONS OF THE AFFIRMATIVE ACTION POLICY  

The most persuasive example of the politicisation of the prevailing 

reservation system would be the violent protests of the Gujjar community in 2008 

and 2010, seeking to be reclassified lower in the complex caste matrix in Rajasthan. 

The Gujjars of Rajasthan, classified under the category of OBCs did not enjoy 

economic and political clout owing to presence of powerful castes like Jat, Mali, 

and Bishnoi in the OBC category. The Gujjars, therefore, felt short-changed, citing 

inability ‘to make much use’ of the 27% reservations given to OBCs. 

Since 2006, Kirori Lal Bainsla, a retired Lieutenant Colonel who contested 

the state assembly elections unsuccessfully in 2008, organised at least four major 

Gujjar agitations, two of which were violent and resulted in the death of more 

than 70 people. Gujjars initially demanded that they be shifted from the OBC 

category to the ST category. However, the Vasundhara Raje government, which 

did not want to displease the ST category's influential Meena community that is 

opposed to clubbing Gujjars with them, created the separate SBC category. The 

Gujjars later even suggested separate quota for themselves within the OBC 

category, but this was bitterly opposed by the Jats.98 

The Gujjar agitation reflects what this system of affirmative action has 

come to- grabbing a piece of the quota pie because you can. Discontent at the 

‘political influence’ of the Meena and Jat being high, the game is about which 

candidate promises higher sops in the backward class pie to both the ‘powerful’ 

Jats and Meenas on one side and the ‘backward’ Muslims and Gujjars on the other 

side of the caste fray.99 What is more disturbing is that even placation in the form 

of an ‘economic package’ wherein the Government would spend 2.8 billion rupees 

($67 million) for improving schools, clinics, and roads in Gujjar areas was 

rejected.100  

In early 2012, the Kshatriya Maratha community demanded reservation in 

the state of Karnataka threatening “an agitation…on the lines of the one by 

Gujjars in Rajasthan.”101 The community leaders also demanded that the local 

                                                           
98 Gujjars may field Independents in polls to fulfill quota demand, THE TIMES OF INDIA, (January 30, 2013), 
available at: http://articles.timesofindia.indiatimes.com/2013-01-30/jaipur/36635578_1_quota-
demand-quota-fight-gujjars. 
99 Sudhanshu Mishra, Gujjar-Meena divide holds key to Bainsla's fate, INDIA TODAY, (May 3, 2009), 
available at: http://indiatoday.intoday.in/story/Gujjar-
Meena+divide+holds+key+to+Bainsla's+fate/1/40061.html. 
100 State government invites Bainsla for further discussions, THE ECONOMIC TIMES, (June 14, 2008, available 
at: http://articles.economictimes.indiatimes.com/2008-06-14/news/28460258_1_gujjar-leader-
colonel-kirori-singh-bainsla-rajasthan-government. 
101 Kshatriya Marathas demand quota, threaten agitation if not conceded, THE HINDU, (May 17, 2012), 
available at: http://www.thehindu.com/todays-paper/tp-national/tp-karnataka/kshatriya-marathas-
demand-quota-threaten-agitation-if-not-conceded/article3427311.ece?css=print. 
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political representative from the Maratha majority constituency be elected from 

their community. Another instance of politicization of the entire process would be 

the “threats” of a dissident Congress state assembly member in Rajasthan to 

launch an agitation if the Chairperson of the National Commission for Backward 

Classes – Justice I. S. Israni, was not removed and a person from the Jat 

community was not appointed as its head. This demand was made on account of 

the Chairman’s intention of reviewing the reservation to the communities which 

have been getting the benefits of reservation for 10 years and have become 

powerful.102 It is pertinent to note that such review is a statutory mandate under 

the National Commission for the Backward Classes Act, 1993.103 Interestingly, the 

Jat demand to be included in the OBC category was accepted by the neighbouring 

Haryana government when protests by the all-powerful khap panchayats turned 

bloody.104 

While politics in India is still largely played only on casteist sentiments, the 

quota system promises a whole new gamut of appeasements and adjustments to 

secure larger vote banks by widening the applicability of affirmative action policies. 

Post-Mandal politics is increasingly becoming important as is evidenced by the 

introduction of sub-quotas and division of the OBCs into Backward and Most 

Backward Classes all to please communities and secure votes. Perhaps the 

strongest instance would be the electoral games in Bihar where Nitish Kumar 

trumped arch nemesis and long serving Chief Minister Lalu Prasad by painting 

him a higher caste Yadav leader and thereby weaning away the ‘most backward 

classes’ from his political party. These are just few instances of how the caste 

dimensions of politics are changing in the complex, messy battles that are Indian 

elections. 

While appeasements and sops in the form of quotas have become popular, 

their constitutionality remains an area to be considered. Article 15 (4)105 and Article 

15(5)106 of the Constitution are merely enabling provisions which empower the 

legislature to make affirmative action laws as it deems fit. They do not confer an 

                                                           
102 Dissident Cong MLA threatens agitation if Jat quota is reduced, (July 20, 2012), available at: 
http://zeenews.india.com/news/rajasthan/dissident-cong-mla-threatens-agitation-if-jat-quota-is 
reduced_788682.html. 
103 National Commission for the Backward Classes Act, 1993, Section 11 (Periodic Revision of 
Lists by the Central Government 
(1) The Central Government may at any time, and shall, at all expiration of ten years from the 
coming into force of this Act and every succeeding period of ten years thereafter, undertake 
revision of the lists with a view to excluding from such lists those classes who have ceased to be 
backward classes or for including in such lists new backward classes. 
(2) The Central Government shall, while undertaking any revision referred to in subsection (1), 
consult the Commission). 
104 Jat agitation in Haryana ends, THE TIMES OF INDIA, (March 12, 2012), available at: 
http://articles.timesofindia.indiatimes.com/2012-03-12/india/31152370_1_jat-agitation-jat-
protesters-haryana-s-backward-classes-commission. 
105 Article 15(4), Constitution of India, 1950. 
106 Article 15(5), Constitution of India, 1950. 
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absolute right on any class or caste to affirmative action. Thus, protesting and 

agitating for quotas as a right is constitutionally wrong. Even when a demand is 

made; it must be made according to the procedure107 laid down by the 

Commission; which then determines its status as per the statutory criteria and 

which is binding on the government. Any deviation from this procedure can be 

challenged for arbitrariness under Article 14. Thus, when a caste is arbitrarily 

included or excluded from the list, it can be struck down as ultra vires: first, for 

not complying with the statutory requirements108 and second, for offending Article 

14 in so far as the classification festers inequality. 

The last part of this article proposes a model that is gleaned off the defects 

seen thus far even as it lends itself to fit the narrow tailoring standards of the 

American jurisprudence. 

 

V. TAILORING THE AMERICAN MODEL TO THE INDIAN 

CONTEXT 

The final part of the article advocates the application of a largely caste-

neutral model while achieving the benefits of affirmative action in the Indian 

                                                           
107 National Commission for the Backward Classes Act, 1993, Section 9. 
108 Sections 8, 9, 10 and 11 of The National Commission for Backward Classes Act, 1993 
8. Procedure to be regulated by the Commission.— 
(1) The Commission shall meet as and when necessary at such time and place as the Chairperson 
may think fit. 
(2) The Commission shall regulate its own procedure.  
(3) All orders and decisions of the Commission shall be authenticated by the Member-secretary or 

any other officer of the Commission duly authorised by the Members‑Secretary in this behalf. 
9. Functions of the Commission.— 
(1) The Commission shall examine requests for inclusion of any class of citizens as a backward 

class in such lists and hear complaints of over-inclusion or under‑inclusion of any backward class 
in such lists and tender such advice to the Central Government as it deems appropriate. 
(2) The advice of the Commission shall ordinarily be binding, upon the Central Government. 
10. Powers of the Commission.—The Commission shall, while performing its functions under 

sub‑section 
(1) of section 9, have all the power of a civil court trying a suit and in particular, in respect of the 
following matters, namely: — 
(a) summoning and enforcing the attendance of any person from any part of India and examining 
him on oath;  
(b) requiring the discovery and production of any document;  
(c) receiving evidence on affidavits;  
(d) requisitioning any public record or copy thereof from any court or office; (e) issuing 
commissions for the examination of witnesses and documents; and  
(f) Any other matter which may be prescribed.  
11. Periodic revision of lists by the Central Government. — 
(1) The Central Government may at any time, and shall, at the expiration of ten years from the 
coming into force of this Act and every succeeding period of ten years thereafter, undertake 
revision of the lists with a view to excluding from such lists those classes who have ceased to be 
backward classes or for including in such lists new backward classes. 
(2) The Central Government shall, while undertaking any revision referred to in sub-section (1), 
consult the Commission. 
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context. This model is narrowly tailored to conform to the contextualist approach 

of narrowly tailoring as has been interpreted thus far.  

Indian institutions have an infamous reputation of botching up conduct of 

examinations and consequent admissions, citing systemic deficiencies in handling 

the large number of applications. Therefore, proposing a model which requires 

intensive background work for segregating and quantifying each application into 

admissible ranges would be rejected ex facie. The model is, keeping in mind 

logistical and operational difficulties in processing applications which run into tens 

of thousands, deliberately simple, bereft of complex mathematical and statistical 

tests. Focussing exclusively on educational institutions, it is proposed that: 

First, a fixed percentage of state-determined quotas for all educational 

institutions as enabled by Article 15(5)109 should be done away with. Quotas bring 

in rigidity110 into the process; as they are unable to factor in socio-economic 

compositions as peculiar to, and as stark as in the urban-rural divide, metropolis-

small town divide etc. The oft-seen end result being: First, allotted seats remaining 

vacant, and second, students from the creamy layer availing of the seats.111 This 

perpetuates reverse discrimination, amounts to caste balancing and is prima facie 

unconstitutional.  

Second, quotas must be replaced with a permissible range112 within which 

students may be admitted on the basis of affirmative action policies. Although a 

fixed percentage is ex-facie unconstitutional, a critical mass or a range has received 

the stamp of approval in Grutter. This works for two reasons — it gives room for 

manoeuvring for equality within the policy and it allows for judicial review. While 

the range may be determined by each state, every city, town, village or any other 

unit of local government or autonomous educational institution, as the case may 

be, can induct students on the basis of the population distribution between the 

have and have-nots, and the admission applications to the institution, fluctuating 

between the state-determined ranges. This ensures that the policy remains 

narrowly tailored— admitting students while strictly accounting for population 

variances and ratio of applicants among the haves and have-nots. 

Third, a clear distinction must be made between historically repressed 

castes (on religious and/or social grounds) and classes of people who have the 

same socio-economic variables as the backward castes; thereby creating a subset of 

backward castes among the backward classes. The “backward classes” would thus 

be the larger group, comprising people from all castes and religions who are 

                                                           
109 Article 15(5), Constitution of India, 1950. 
110 See, supra Part III. 
111 The creamy layer income ceiling was increased from Rs 2.5 lakh to Rs 4.5 lakh in 2008, but even 
that could not achieve the desired result of filling the available vacancy under the OBC category. 
Under the present arrangement, the OBC creamy layer can get reservation while seeking admission 
in premier educational institutions such as the IIT's and IIMs. But the seats reserved there have 
remained vacant due to unavailability of candidates. 
112 See, supra Part III. 
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disadvantaged, while the “backward castes” within this classes would be people of 

historically discriminated castes. This neither ignores race completely, nor does it 

let it be the only factor. This becomes important in the context that the former 

fails to do justice to centuries of persecution, while the latter punishes those who 

never were a part of the historical discrimination. 

Thus, the confusion and ambiguity in overlapping use of terms— often 

conveniently misused to subvert the requirements of equality under Article 14 by 

seeking refuge under Article 15 can be done away with. By defining socially and 

educationally backward classes, preferred treatment based only on caste will be 

struck down for offending Articles 14 and 15(1) — a practice hitherto acceptable.  

A separate identification of backward classes and backward castes will help 

tailor policies more specifically — in terms of object, purpose, and the focus group 

the policy targets. For instance, a policy granting subsidies to a caste practicing a 

particular professionsuch asartisans or weavers113 would require a computation of 

backward castes since the policy is aimed at a particular group of professionals 

who belong only to one caste. This is contrasted from policies providing, for 

instance, mid-day meals to unprivileged children. In such cases, application of the 

policy only to state-mandated backward castes would violate the right to equality 

since it replaces economic variables. Moreover, such a demarcation will help clarify 

the object behind providing affirmative action benefits to each group, thus helping 

in the examination of its reasonableness under the twin test of classification.  

In terms of educational institutions, since the objective is to bring students 

from all strata of society on a level playing field in terms of higher education, 

irrespective of difference in means, a policy that caters only to backward castes 

cannot promote the constitutional tenet of equality. Such a policy is narrowly 

tailored only when the group of students who avail the affirmative action plan are 

socially and educationally backward not merely in terms of caste; so as to ensure 

that the objective of the policy is not lost due to wrong computation of the 

deserving group. This model does not seek to obliterate caste as a factor for 

determining whether an individual should be a recipient of the affirmative action 

plan or not. It merely seeks to create a group that fits perfectly to objectives it was 

created for.  

Fourth, each educational institution must, while accepting admission 

forms; obtain information about the various variables of each student which are 

factors for determination of the backward class. This is based on the current policy 

of requiring student to list down whether they belong to the OBC, EBC, SC, ST 

categories so as to determine whether they fall in the reserved categories or not. 

This model proposes that the applicant be required to state not just his caste but 

also several other crucial variables like place of residence, education qualifications 

of parents, their annual income, personal achievements, instances of social or 

                                                           
113 Indira Sawhney, supra note 77.  
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economic discrimination etc. Such variables can be determined by each 

educational institution on the basis of its course and the type of students it seeks 

to cater to. Such an application will act as a better lens into the means, 

opportunities, and actual discrimination faced by the individual, enabling a better 

determination of the recipients of the affirmative action programme. This follows 

the approach of an individualised review of each applicant to help determine who 

must avail of the affirmative action policy. Such a class of students would be the 

backward class which may or may not include students from the backward castes 

if they do not fit the criteria. 

Lastly, the institution must, if it takes caste into account, give a numerically 

quantifiable weight to the same. A student would be marked on two grounds: his 

actual scores and the soft variables, including caste, to determine whether he 

deserves discriminatory treatment. For example, consider the cut-off score is 45 

on 100 and the strength of the course is 1000. Assuming the permissible range is 

20-40 students for 500 students, the institution would have to compute the 

corresponding ratio of the recipients and non-recipients of the benefit of the 

policy. In the instant case, that would be 40-80. Assume the top 920 have scored 

between 75 and 100. The affirmative action programme would then segregate the 

applicants scoring between 45 and 75 into those falling under the affirmative 

action programme and those not. This can be determined by ascertained by 

assigning points to each variable. Taking 10 variables, let us assign a point each for 

the different variables. The mid-point would be the clinching factor to determine 

recipients and non-recipients. So in the current example, all those scoring 5 and 

below would be automatically ousted. If the number of students scoring between 5 

and 10 is less than 40 such number of students would automatically avail of the 

affirmative action policy benefits. Accordingly if such number of students between 

5 and 10 is more than 40, the institution must admit the students who have a 

combination of the highest scores on both the academic scale and the soft variable 

scale. Thus, the permissible range and the pre-determined weight to caste become 

measurable, enabling the courts to review whether the policy is narrowly tailored 

to fit its object.  

Since the weightage given to each variable including caste is equal, there is 

no scope for shielded discrimination, the kind struck down in Gratz for 

disproportionate points to race over other variables.114 While a mere plus accorded 

to race was approved in Grutter, it was vehemently criticised by Kennedy. This 

policy, therefore, is numerically quantifiable at all levels, allowing for judicial 

scrutiny for constitutionality.  

Further, since it is not rigid, it doesn’t offend the policy laid down in 

Bakke. The model also states that the variables must be discretionary, determined 

by each institution; tailored to fit its needs. Thus, it takes away a rule-based rigid 

                                                           
114 Gratz v. Bollinger, 539 U.S. 244 (2003). 
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approach to narrowly tailoring polices; sticking to what Powell115 laid down, 

Kennedy116 exhorted and O’Connor117 remodelled- staying true to allowing fact 

based, contextualist analysis. At the same time, it makes room for deference to 

educational institutions by allowing discretion in determining the soft variables 

instead of setting forth state determined computations. 

Additionally, there must be a sunset review of the policy in line with 

O’Connor’s diktat in Grutter. This helps in ensuring the policy continues to be 

relevant for measuring affirmative action needs and methods of computation in 

changing times. Thus, the model, being as caste-neutral as possible, ensures that 

caste-conscious ends are achieved without unduly affecting the non-preferred 

classes. 

                                                           
115 See, supra Part III. 
116 Id. 
117 Id. 


